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LEGAL ASP 
OF CROP SPRAYING 
Crop spraying has become an activity of great eco­nomic importance. Widespread use of insecticides 
and herbicides has helped cause a remarkable increase 
in agricultural productivity. 
However, crop spraying can be as dangerous to the 
. 	farm economy as it is valuable. The same chemical 
that destroys weeds is equally deadly to such crops 
as cotton, grapes, and tomatoes. Some insecticides that 
kill the corn borer or armyworm may also kill live­
stock and valuable colonies of bees. Therefore, ~amage 
often results when chemicals drift to susceptible crops 
and animals on adjacent property. Most of the legal 
problems resulting from pesticide use arise from the 
drift of chemicals to a neighbor's land. The major 
offender in this respect has been 2,4-D. 
Because of the dangerous nature of herbicides and 
pesticides, their sale, use, and application is closely 
regulated by law and court decisions. Farmers, cus­
tom applicators, and pesticide dealers should be famil­
iar with these laws and the principles upon which 
liability for damage is determined. 
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E c o n o m i c - P o i s o n  L a w  
a n d
" E c o n o m i c  p o i s o n s "  i n c l u d e  a l l  p e s t i c i d e s ,  p l a n t  r e g ­
b r o
u l a t o r s ,  d e f o l i a n t s ,  a n d  d e s i c a n t s .  T h e  e c o n o m i c - p o i s o n  
o f  
l a w  i s  i n t e n d e d  t o  p r o t e c t  t h e  p u b l i c  f r o m  f r a u d  i n  t h e  
s a l e  o f  e c o n o m i c  p o i s o n s  a n d  f r o m  i n j u r i e s  r e s u l t i n g  
n O l :  
t h e
f r o m  t h e i r  u s e ,  a n d  t o  r e g u l a t e  t h e i r  d i s t r i b u t i o n .  
p r o
T h e  l a w  p r o h i b i t s  m i s b r a n d i n g  o r  t h e  u s e  o f  l a b e l s  
p a l
t h a t  c o n t a i n  f a l s e  o r  m i s l e a d i n g  i n f o r m a t i o n .  T h e  l a b e l  
h a s  
m u s t  c o n t a i n  i n s t r u c t i o n s  f o r  u s e  o f  t h e  m a t e r i a l ,  a  
p r e
s t a t e m e n t  w a r n i n g  t h a t  t h e  m a t e r i a l  m a y  b e  i n j u r i o u s  
I
t o  p e o p l e  a n d  a n i m a l s ,  a  l i s t i n g  o f  t h e  i n g r e d i e n t s  o f  
t h e  c o n t a i n e r ,  a n d  a  s p e c i f i c  w a r n i n g  i f  t h e  m a t e r i a l  
S 1 O  
a f f ,
i s  p o i s o n o u s  t o  m a n .  
A g
E a c h  e c o n o m i c  p o i s o n  m u s t  b e  r e g i s t e r e d  a n n u a l l y  
w i t h  t h e  I l l i n o i s  D e p a r t m e n t  o f  A g r i c u l t u r e .  T h e  D e ­
o r  
p a r t m e n t  m a y  r e q u e s t  s a m p l e s  o f  a  r e g i s t e r e d  c h e m i c a l  
ha~ 
a t  a n y  t i m e .  I f  i t  f i n d s  t h a t  t h e  c h e m i c a l  i s  n o t  p r o p e r l y  
a n  
r u l
l a b e l e d  o r  d o e s  n o t  w a r r a n t  t h e  c l a i m s  m a d e  f o r  i t ,  
h i t
t h e  D e p a r t m e n t  m a y  g i v e  t h e  m a n u f a c t u r e r  r e a s o n a b l e  
t h t
o p p o r t u n i t y  t o  c o r r e c t  t h e  d e f e c t .  I f  c o r r e c t i o n  i s  n o t  
t h t
m a d e ,  t h e  r e g i s t r a t i o n  m a y  b e  c a n c e l l e d .  
n o
C u s t o m  A p p l i c a t o r s  T o  B e  L i c e n s e d  
A  1 9 6 5  l a w  r e q u i r e s  a l l  c u s t o m  s p r a y  o p e r a t o r s  d o i n g  
W i  
p u
b u s i n e s s  i n  I l l i n o i s ,  w h e t h e r  r e s i d e n t  o r  n o n r e s i d e n t ,  t o  
o b t a i n  a  l i c e n s e  f r o m  t h e  I l l i n o i s  D e p a r t m e n t  o f  A g r i ­
c u l t u r e .  " C u s t o m  a p p l i c a t i o n "  m e a n s  a n y  a p p l i c a t i o n  
o f  p e s t i c i d e s  b y  a i r c r a f t  o r  g r o u n d  e q u i p m e n t  d o n e  b y  
a  h i r e d  c o n t r a c t o r .  H o w e v e r ,  t h e  f o l l o w i n g  a r e  e x e m p t  
a s  
f r o m  t h e  l i c e n s e  r e q u i r e m e n t :  (  1 )  c a n n i n g  c o m p a n i e s  
f o  
s p r a y i n g  t h e i r  o w n  c r o p s ,  ( 2 )  f a r m e r s  w h o  s p r a y  f o r  
h o  
t h e m s e l v e s  a n d  n o  m o r e  t h a n  t w o  o t h e r  f a r m e r s  a n ­
p r  
n u a l l y ,  ( 3 )  m u n i c i p a l i t i e s  a n d  o t h e r  g o v e r n m e n t a l  
b e  
u n i t s ,  ( 4 )  v e t e r i n a r i a n s ,  ( 5 )  l i c e n s e d  t r e e  e x p e r t s ,  a n d  
c a  
( 6 )  p e o p l e  u s i n g  p e s t i c i d e s  a r o u n d  t h e i r  h o m e s .  
T h e  a p p l i c a n t  f o r  a  l i c e n s e  m u s t  p a s s  a n  e x a m i n a t i o n  
T f .  
t o  s h o w  h i s  k n o w l e d g e  o f  t h e  p r o p e r  u s e  a n d  a p p l i c a ­
t i o n  o f  p e s t i c i d e s .  I n  I l l i n o i s  t h e r e  i s  a  $ 2 5  f e e  f o r  
l a "  
i s s u i n g  t h e  l i c e n s e .  T h e  a p p l i c a n t  m u s t  a l s o  f i l e  a  
w  
r e a s o n a b l e  p e r f o r m a n c e  b o n d  t o  s e c u r e  t h e  p e r f o r ­
I f  
m a n c e  o f  h i s  c o n t r a c t u a l  o b l i g a t i o n s .  
f r  
A  c u s t o m  o p e r a t o r  w h o  d o e s  b u s i n e s s  w i t h o u t  a  
a r  
l i c e n s e  i s  s u b j e c t  t o  s t r i n g e n t  f i n e s .  B e i n g  l i c e n s e d  a n d  
b o n d e d ,  h o w e v e r ,  d o e s  n o t  r e l i e v e  h i m  f r o m  l i a b i l i t y  
S f  
f o r  d a m a g e s  c a u s e d  b y  o v e r d o s i n g ,  d r i f t i n g ,  o r  m i s ­
f e  
a p p l i c a t i o n  o f  c h e m i c a l s .  
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D.etUse and Application of 2,4-D <.:.. ~\S
The herbicide 2,4-D and related herbicides (2,4-5-T 
reg­ and MCP) can be deadly if they come in contact withbroad-leafed fruit and vegetable plants. In recognitionJISOn 
of this danger, law authorizes the director of the Illi­~ the 
.lting nois Department of Agriculture to prohibit or restrict
the use of these chemicals in areas where commercial
production of fruits or vegetables is one of the princi­3.bels pal sources of agricultural income and where therelabel 
aI, a has been actual damage to production during that or the
preceding year.
-ious 
s of Either the County Board of .Supervisors (Commis­
erial sioners) or at least 10 commercial producers from the
affected area may petition the Illinois Department of 
lally Agriculture asking that the use of 2,4-D be prohibited
or restricted within a designated area. After a hearingDe­
~ical has been held to determine what restrictions, if any,
are justified, the Department will issue a ruling. Thislerly 
r it, ruling may deny the relief requested, completely pro­
able hibit use of 2,4-D within the prescribed area, or define
the conditions under which it may be used withinnot 
the area. 
Five days before such an order becomes effective,
notice must be posted in at least five public places 
Jing within the affected area. In addition, a notice may be 
t, to published in a newspaper of general circulation. 
.gn­
tion LIABILITY FOR DAMAGES 
~ by Violation of one or more of these laws may be used
mpt as evidence in determining whether a person is liable
nies for damages caused by his spraying activities. Liability,
for however, is usually governed by broader common-law
an­ principles. Farmers and custom operators should also
ntal be familiar with these principles and some of the pre-
and cautions they can take to reduce the risk of liability .I 
:lOn The Grower's Risk 
lca­ According to a well-established legal principle, a
for landowner must use his land in a reasonable manner 
~ a with due regard for the rights and interests of others.
:or- If he negligently permits a dangerous substance to pass
from his land to that of another, he can be liable for
t a any resulting damages.
lnd Following this principle, most courts will require a
lity showing of negligence before holding a person liable
11S- for injury to adjoining owners or to their property.
Negligence is defined as the failure to use reasonable 
care under the circumstances. It might result from
improper selection, mixing, or application of chemicals.
A court could find negligence, for example, if spray­
ing was conducted on a windy day, if the spray was
applied too close to a fence line, if a pilot failed to
cut off his spray over adjoining property, or if sprayer
heads were not adjusted properly. However, once it
is established that damage was caused by a grower's
spraying, very little in the way of careless conduct
is necessary to sustain a finding of negligence against
him. 
While most states require some showing of negli­
gence, the courts of Louisiana, Oklahoma, and Oregon
recognize that even the most careful applicator often
can neither predict nor control the many elements that
cause dusts and sprays to drift. These states ..Q.~~
dispensed with the negligence requirement and ~a}5.p.lY
the doctrine of strict liability to crop spraying. Strict
liability means that a person who makes use of an
unusually dangerous substance does so at his own risk.
These courts conclude that since a grower deliber­
ately exposes his neighbor to a high degree of risk
from drifting chemicals, the responsibility for any
damage that results should be his.
Since strict liability is based on the high risk asso­
ciated with an inherently dangerous activity, it is more
likely to be applied to aerial spraying than to ground
operations. Both Louisiana and Oklahoma, however,
have applied the doctrine to ground applicators as well.
It is not yet clear whether Illinois will follow the
negligence theory or the strict-liability theory. In two
cases decided by the Illinois Court of Claims, state
employees spraying weeds in a highway right-of-way
allowed 2,4-D to drift to adjoining tomato fields. The
Court without discussing the basis of liability held that
they were negligent. It is possible that in a proper case
the Illinois courts could still adopt the strict-liability
theory. In any event, it is well to keep in mind that
there is always a substantial risk of legal liability to
other landowners, sometimes as far as 20 miles away.
In nearly all cases decided by appellate courts to date,
an injured party who proved that the defendant's
spraying caused his damage was allowed recovery. 
The Independent Contractor 
A custom operator or independent contractor must
ordinarily assume any liability arising out of his ac­
tivities since it is he who actively causes the damage. 
The questian may arise as to. whether a grawer can 
avaid liability by hiring the wark dane by a custam 
aperatar. 
As a rule, a persan who. hires an independent can­
tractar will nat be liable far damages caused by the 
cantractar's negligence except when the wark to. be per­
farmed is inherently dangeraus. 
Mast state caurts hald that crap spraying, bath 
graund and aerial, is sufficiently dangeraus to. impase 
liability upan the grawer who. ardered the wark dane, 
even thaugh damage was caused by the custam aperatar. 
Likewise, the custam aperatar may be liable to. his 
emplayer ar to. third parties far damage caused. Thus, 
the injured party will usually sue bath the grawer and 
applicatar in a single lawsuit and, upan praving their 
liability, will receive judgment against bath. Either 
party can be made to. pay the judgment in full. If the 
grawer is required to. pay the judgment, he will usually 
be entitled by law to. reimbursement fram the appli­
catar. It is gaad practice, hawever, far a grawer to. 
have a written cantract with the applicatar which, 
in additian to. stating the time and number af treat­
ments, the chemicals to. be used, the price, and terms 
af payment, includes pravisians such as the fallawing 
to. pratect the grawer fram liability to. adjaining awners: 
1. "The applicatar will use anly apprapriate and 
effective materials prepared and mixed accarding to. 
scientific standards far the particular purpase, and will 
apply such materials in praper strength and in an ap­
praved manner." 
2. "The grawer will be reimbursed in full by the 
applicatar far any injury ar damage resulting fram 
defective materials ar faulty applicatian, ar fram neg­
ligence an the part af the applicatar in carrying an 
the aperatian." 
When a neighbar's craps are highly susceptible to. 
the chemical, thus impasing a high degree af risk, gaad 
practice wauld require the fallawing clause: 
3. "The applicatar agrees to maintain insurance that 
will reimburse the grawer far any damage he may be 
required by law to. pay ather awners who. suffer injury 
to. craps, livestack, bees, ar trees as a result af the 
spraying aperatians." 
The cantract might also require the applicatar to. 
furnish certificates of insurance shawing caverage 
against liability far praperty damage and persanal 
injury arising fram wark cavered by the cantract. 
T h e  c o n t r a c t  d o e s  n o t  r e l i e v e  t h e  g r o w e r  o f  l i a b i l i t y  
t o  i n j u r e d  p a r t i e s .  I t  m e r e l y  i m p o s e s  a  c o n t r a c t u a l  
d u t y  o n  t h e  a p p l i c a t o r  t o  r e i m b u r s e  t h e  g r o w e r  i f  h e  
i s  h e l d  l i a b l e .  I f  t h e  a p p l i c a t o r  f a i l s  t o  f u l f i l l  t h i s  d u t y ,  
t h e  g r o w e r  m a y  s t i l l  h a v e  t o  p a y .  T h e r e f o r e ,  t o  b e  
f u l l y  p r o t e c t e d ,  t h e  g r o w e r  s h o u l d  a l s o  m a i n t a i n  h i s  
o w n  c h e m i c a l  d a m a g e  i n s u r a n c e .  
A m o u n t  o f  D a m a g e s  
T h r o u g h o u t  t h i s  c i r c u l a r  r e f e r e n c e  h a s  b e e n  m a d e  t o  
" l i a b i l i t y "  a n d  " d a m a g e s . "  A n  i m p o r t a n t  q u e s t i o n  t o  
f a r m e r s  a n d  c u s t o m  o p e r a t o r s  i s  j u s t  w h a t  c o n s t i t u t e s  
d a m a g e s .  
T h e  o b j e c t i v e  o f  t h e  l a w  i n  t h i s  s i t u a t i o n  i s  t o  p l a c e  
t h e  i n j u r e d  p a r t y  i n  t h e  s a m e  f i n a n c i a l  p o s i t i o n  h e  
w o u l d  h a v e  o c c u p i e d  h a d  t h e  d a m a g e  n o t  o c c u r r e d .  
T h a t  i s ,  h e  s h o u l d  h a v e  t h e  s a m e  p r o f i t  f o r  t h e  y e a r  
t h a t  h e  w o u l d  h a v e  h a d  i f  t h e  c r o p  h a d  b e e n  h a r v e s t e d  
a n d  s o l d  w i t h o u t  d a m a g e .  T h e  e s t i m a t e  o f  w h a t  t h e  
y i e l d  w o u l d  h a v e  b e e n  h a d  t h e r e  b e e n  n o  d a m a g e  s h o u l d  
b e  b a s e d  o n  t h e  a v e r a g e  y i e l d  o f  c r o p s  o f  t h e  s a m e  
k i n d  i n  t h e  a r e a ,  p l a n t e d  a n d  c a r e d  f o r  i n  t h e  s a m e  
m a n n e r .  I f  a n  i n j u r e d  f a r m e r ,  h o w e v e r ,  c a n  s h o w  t h a t  
h i s  a d v a n c e d  p r a c t i c e s  h a v e  c o n s i s t e n t l y  p r o d u c e d  b e t ­
t e r  y i e l d s  t h a n  t h e  a v e r a g e  i n  t h e  a r e a ,  h i s  e s t i m a t e d  
y i e l d  m a y  b e  b a s e d  o n  h i s  a v e r a g e  p r o d u c t i o n  f o r  p r i o r  
y e a r s .  D a m a g e s  a r e  e q u a l  t o  y i e l d  m u l t i p l i e d  b y  t h e  
m a r k e t  v a l u e  p r e v a i l i n g  a t  h a r v e s t  l e s s  t h e  c o s t  o f  
m a t u r i n g ,  h a r v e s t i n g ,  a n d  m a r k e t i n g  t h e  c r o p ,  a n d  l e s s  
t h e  a m o u n t  r e c e i v e d  f o r  t h e  a c t u a l  y i e l d .  P r o p e r l y  
a p p l i e d ,  t h i s  f o r m u l a  w i l l  f u l f i l l  t h e  l e g a l  o b j e c t i v e .  
C u t t i n g  D o w n  t h e  R i s k  
A  g r o w e r  d o i n g  h i s  o w n  s p r a y i n g  c a n  r e d u c e  t h e  
r i s k  o f  d a m a g e  s u i t s  i n  s e v e r a l  w a y s .  F i r s t ,  o f  c o u r s e ,  
e x t r a  c a r e  s h o u l d  b e  u s e d  i n  s e l e c t i n g ,  m i x i n g ,  a n d  
a p p l y i n g  c h e m i c a l s .  A l s o ,  a  w a i v e r  m a y  b e  o b t a i n e d  
f r o m  n e i g h b o r s .  T h e  w a i v e r  m a y  b e  u s e f u l  w h e n  n e i g h ­
b o r s  a r e  d o i n g  t h e i r  o w n  s p r a y i n g  a n d  d o  n o t  c a r r y  
l i a b i l i t y  i n s u r a n c e  t o  c o v e r  s p r a y  d a m a g e .  I t  p r o b a b l y  
w o u l d  n o t  b e  f e a s i b l e ,  h o w e v e r ,  w h e r e  c u s t o m  a p p l i ­
c a t o r s  a r e  d o i n g  t h e  w o r k .  
I f  a  c u s t o m  a p p l i c a t o r  i s  h i r e d ,  b e  c a r e f u l  t o  s e l e c t  
o n e  w h o  h a s  t h e  t r a i n i n g  a n d  s k i l l  r e q u i r e d  t o  d o  a  
s a t i s f a c t o r y  j o b  a n d  w h o  i s  p r o p e r l y  l i c e n s e d .  
I f  n e a r b y  n e i g h b o r s  h a v e  s e n s i t i v e  c r o p s  o r  b e e s ,  
i t  m a y  b e  a  g o o d  i d e a  t o  e n t e r  i n t o  a n  a r b i t r a t i o n  a g r e e ­
ment by which you agree to pay for any damage caused 
by your spraying activities. If the amount cannot be 
agreed upon, an arbitrator must be called upon to ap­
praise the damage. Usually the contract states that 
findings of the arbitrator are binding on the parties. 
This procedure avoids the need for a lawsuit and 
eliminates most of the expense incident to a suit. 
The custom operator is in a different position from 
the grower. He would find it difficult to obtain waivers 
or agreements from adjoining owners so he must rely 
on well-trained personnel, good equipment, careful 
operating practices in accordance with applicable state 
regulations, and adequate liability insurance. If he 
has to rely on the insurance very often, however, he 
may lose the insurance and often his business as a 
consequence. 
Insurance 
Adequate liability insurance should be maintained 
because damage, regardless of the degree of care used, 
can occur. Most farmers carry some form of liability 
insurance that provides payment for personal injuries 
and property damage for which the insured farmer 
is legally liable. It is important for a farmer to know 
just what activities his liability insurance covers, how­
ever. 
For example, nearly all policies exclude coverage for 
liability arising from aerial dusting or spraying of 
crops. Some policies exclude damage to property re­
sulting from any herbicide, whether applied from the 
ground or by air, while others exclude only damage 
caused by ester-based chemicals such as 2,4-D. 
If a farmer sprays for neighbors, his regular liability 
policy will not protect him unless he has a special en­
dorsement for custom work. Likewise, his farm policy 
will not cover damage caused by a custom operator 
whom he hires to work on his farm. 
Residues 
In addition to the legal problems that may result 
from drifting chemicals, there is a possibility of dam­
age and liability from residues. Certain chemicals 
leave residues in the soil that may affect susceptible 
crops planted in the future. 
If a tenant or landowner fails to inform a subsequent 
tenant or landowner that such chemicals have been 
used, he may be held liable for damage to the suscepti­
ble crop planted by the new tenant or landowner. 
T h e r e f o r e ,  p u r c h a s e r s  o f  t h e  p r o p e r t y  o r  s u b s e q u e n t  
t e n a n t s  s h o u l d  a l w a y s  b e  i n f o r m e d  t h a t  c h e m i c a l  r e s ­
i d u e s  a r e  p r e s e n t .  L i k e w i s e ,  i t  w o u l d  b e  a  g o o d  i d e a  
f o r  p u r c h a s e r s  o r  r e n t e r s  o f  f a r m l a n d  t o  i n q u i r e  a b o u t  
p r e v i o u s  u s e  o f  c h e m i c a l s  o n  t h e  l a n d .  
P O I N T S  T O  R E M E M B E R  

W H E N  U S I N G  E C O N O M I C  P O I S O N S  

•  B e  f a m i l i a r  w i t h  t h e  l a w s  a n d  r e g u l a t i o n s  
g o v e r n i n g  t h e  s a l e  a n d  u s e  o f  e c o n o m i c  p o i s o n s  
a n d  c o m p l y  w i t h  t h e m .  
•  B e  f a m i l i a r  w i t h  t h e  c h a r a c t e r i s t i c s  a n d  
p r o p e r  u s e  o f  a n y  e c o n o m i c  p o i s o n s  y o u  u s e .  B e  
a w a r e  o f  t h e  c r o p s  o r  l i v e s t o c k  t h a t  c o u l d  b e  
i n j u r e d  b y  t h e i r  u s e .  
•  D o  n o t  s p r a y  w h e n  t h e  d i r e c t i o n  a n d  v e l o c i t y  
o f  t h e  w i n d  c o u l d  c a r r y  t h e  c h e m i c a l  t o  s u s c e p ­
t i b l e  c r o p s  o r  l i v e s t o c k .  
•  B e  f a m i l i a r  w i t h  y o u r  i n s u r a n c e  p o l i c y .  R e a d  
t h e  e x c e p t i o n s .  A r e  y o u  i n s u r e d  a g a i n s t  l i a b i l i t y  
f o r  c h e m i c a l  d a m a g e ?  
•  U s e  c a r e  i n  s e l e c t i n g  a  q u a l i f i e d  c u s t o m  o p e r a ­
t o r .  U s e  a  w r i t t e n  c o n t r a c t  w i t h  p r o v i s i o n s  p r o ­
t e c t i n g  a g a i n s t  l i a b i l i t y  f o r  h i s  n e g l i g e n c e .  
•  I n f o r m  s u b s e q u e n t  u s e r s  o f  t h e  l a n d  i f  c h e m ­
i c a l s  t h a t  l e a v e  r e s i d u e s  h a v e  b e e n  u s e d  o n  t h e  
l a n d .  
i .  
"  
T h i s  c i r c u l a r  ' w a s  p r e p a r e d  b y  J o h n  H e n d e r s o n ,  
A s s i s t a n t  ' P r o f e s s o r  o f  A g r i c u l t u r a l  L a w .  
~. 
,  .  
C o o p e r a t i v e  E x t e n ' s i o n  W o r k ,  U n i v e r s i t y  o · f  I l l i n o i s ,  C o l l e g e  o f  A g r i c u l ­
t u r e ,  a n d  U . S .  Depa~tment o f  A g r i c u l t u r e ,  c o o p e r a t i n g .  J O H N  B .  C L A A R ,  
D i r e c t o r .  A c t s  a p p r o v e d  b y  C o n g r e s s  M a y  8  a n d  J u n e  3 0 ,  1 9 1 4 .  
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